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The Faltering State of  
Academic Freedom

 

BRYN HARRIS AND KAROLIEN CELIE

The honest pursuit of knowledge and truth, which is the 
job of academics, cannot be achieved without a robust 
framework which protects their academic freedom. 

Academic freedom is not, in origin, a legal concept, al-
though it is something that the law protects in this coun-
try. Originating in Germany and the United States, the 
concept took shape in the early twentieth century when 
philosopher John Dewey and other academics founded 
the American Association of University Professors 
(AAUP). Their aim was to ensure that academics who 
departed from ‘conventional standards’ in pursuing new 
ideas could not be dismissed because of the disfavour of 
the powerful – university trustees, for instance, or donors. 
Dewey’s efforts culminated in the tenure system, which 
was effectively abolished in the UK in 1988.

Academic freedom has two limbs – the freedom of the 
individual academic to pursue truth and knowledge, and 
the freedom of the academic institution to manage its 
own affairs. The two can come into conflict. A faculty’s 
autonomous decision to ‘decolonise’ its curriculum (to 
‘move away from a white, Eurocentric curriculum’ in the 
unlovely words of the University of Exeter) may infringe 
the freedom of the individual academic who is compelled 
to teach such a curriculum despite his or her belief that 
it is intellectually meritless. Whose autonomy should be 
preferred in that instance – the individual academic’s or 
the faculty’s?

Consider a possible (albeit highly unlikely) scenario. 
Let us say that a university decided that truth, factual ac-
curacy and intellectual honesty are worthless, and that 
the proper aim of its academic staff should be to pursue a 
particular conception of justice. Here it becomes clearer 
that our society’s interests weigh in favour of individual 
over institutional autonomy. Many other institutions can 
be relied on to provide justice (courts or social workers, 
say), but only the academy can provide complete intel-
lectual freedom to think, discover and challenge. Without 
protection of individual intellectual autonomy, which in-
cludes freedom from restrictions imposed by academic 
institutions, the public interest is cheated – an institution 
that doesn’t allow the free individual pursuit of truth and 
fact just isn’t worth the taxpayers’ money

The AAUP in its General Report of the Committee on 
Academic Freedom and Academic Tenure of 1943 cer-
tainly didn’t hold back in articulating the public interest 
in academic freedom:

‘To the degree that professional scholars, in the formation and 
promulgation of their opinions, are, or by the character of their 
tenure appear to be, subject to any motive other than their own 
scientific conscience and a desire for the respect of their fellow 
experts, to that degree the university teaching profession is cor-

rupted; its proper influence upon public opinion is diminished 
and vitiated; and society at large fails to get from its scholars, in 
an unadulterated form, the peculiar and necessary service which 
it is the office of the professional scholar to furnish.’

Stirring stuff, and somewhat removed from the boiler-
plate beloved of university HR departments. University 
administrators should remind themselves that academic 
freedom is not only for the benefit of enabling them to do 
their jobs, but is in fact a public good within the liberal 
paradigm. It exemplifies and advances the free exchange 
of all ideas (no matter how distasteful or unpopular) in 
pursuit of truth, progress, and the fulfilment of individual 
and societal needs. It must, therefore be robustly defended. 

Where, then, does the law come into this? The short 
answer is – it shouldn’t come into this at all. Universities 
should no more need law’s compulsion to fulfil their in-
tegral social purpose, than they should need Parliament 
or the courts to tell them how to mark essays or deliver 
lectures.

The law must and does step in, however, where failure 
to do what a reasonable and fair person would do anyway, 
in the absence of compulsion, results in harm to individu-
als’ or society’s wellbeing. Any discussion of the law sur-
rounding academic freedom must therefore start from a 
basic truth – it is a profound indictment of our universi-
ties that we should even need to contemplate their legal 
obligation to safeguard academic freedom. Nevertheless, 
it has been necessary in the past and we are again in a po-
sition where we must turn to the law to demand that the 
university upholds our academic freedom.  

The relevant obligations are set out in UK legislation 
and in European human rights law. 

In response to instances of what we would now refer 
to as ‘cancellation’ (a person being silenced, intimidated, 
sacked or de-platformed) Parliament legislated to protect 
free speech within the university more than 30 years ago. 
Section 43(1) of the Education (No. 2) Act 1986 provides 
that the University must take reasonably practicable steps 
to secure freedom of speech within the law for students 
and academic staff of the University. This means academ-
ics have “the right to say things which ‘right-thinking 
people’ regard as dangerous or irresponsible, subject only 
to clearly defined exceptions laid down by common law 
or statute.”1  The University is not at liberty to impose  
restrictions on freedom of speech that are even more re-
strictive than Parliament intended.

On the European level ‘academic freedom’ has been 
defined as a key facet of Article 10 of the European Con-
vention on Human Rights (the right to free expression) 
and as encompassing our right to “freedom of expres-
sion and action, freedom to disseminate information and 
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conduct research and distribute knowledge and truth 
without restriction.”2  This right has been transposed into 
domestic law by way of the Human Rights Act of 1998 
and has been held to extend not only  to “information 
or ideas that are favourably received or regarded as inof-
fensive or as a matter of indifference, but also to those 
that offend, shock or disturb the State or any sector of the 
population.”3  Academic free speech protects such contro-
versial and ‘offensive’ information/ideas at an even higher 
level and has been held to apply beyond the teaching and 
research settings and in relation to the internal politics 
of universities.4  Even minimal reprimand can constitute 
an unlawful interference with an academic’s exercise of 
academic freedom as even this can have a ‘chilling effect’ 
on fellow academics.5  This seems right – academics enjoy 
a status (or perhaps ‘bear a burden’) which is similar to 
that of journalists, acting as, in effect, ‘public watchdogs’ 
– performing a job that is essential to the proper function-
ing of democratic society.6 

The Question

Nine members of Congregation have formally (see Ga-
zette (Supplement (1) to No 5352, Vol 152), 7th Week, TT 
2022) put a question to the University’s Council asking if 
it will amend its harassment and social media policies in 
order to comply with legal protections for academic free-
dom and freedom of speech. The Question, along with the 
Council’s reply, was published in the Gazette on 9 June.7 

The Question broadly asked for the following:

Substantive change: the policies should be amended so 
that speech is only prohibited when it is lawful to do so – 
that means, in particular, a very high level of protection 
for academic and political speech;

Procedural change: the University should introduce 
a ‘triage’ system so that vexatious and malicious com-
plaints of harassment can be dismissed at an early stage, 
without academics having to endure a long process that is 
punitive in itself; and

Cultural change: the University should train disci-
plinary decision-makers in free speech and academic 
freedom protections – that means instructing decision-
makers to start from the presumption that speech is pro-
tected, and only then asking if the impugned conduct can 
rebut that presumption.

These are not abstract matters. The injustice that re-
sults from bad policies is real and intolerable.

The purpose of the Question was not to allow harass-
ment or encourage incivility. We believe – as, we imag-
ine, do all signatories to the question – that the University 
should have power to restrain destructive and gratuitously 
abusive conduct, even when such conduct is strictly law-
ful. In doing so, however, the University must be cautious 
and thoughtful. It does not and may not wield some exor-
bitant power to prohibit all conduct that could conceiv-
ably be ‘harmful’, and it certainly cannot dispense freely 
with the law of the land. Restrictions on speech must be 
proportionate, legally justifiable and, so far as possible, 

immune from abuse by the vexatious and the malicious. 
Safeguards must be built in to ensure that legitimate aca-
demic and political expression is not sanctioned.

Any policy that can be used to suppress legitimate aca-
demic expression – particularly on a matter of pressing 
public concern – has no place in a university. 

The Reply

What, then, of the University’s reply? Despite benefitting 
from the advice of a QC, the Reply could charitably be de-
scribed as ‘thin’. It prompts many questions, and answers 
none.

At paragraph 3 of the Reply, Council states:
 
‘In formulating its statutes, policies and procedures, the Univer-
sity must also take into account other factors, such as its duties 
to staff and students, other obligations under the Convention, its 
public sector equality duties.’
 
The problem with this answer is that it simply evades 

the Question, which was a pointed one. Some conduct tar-
geted by the University's existing Harassment Policy is, in 
law, not harassment at all. What the signatories therefore 
wanted to know was the following: if the duties not to har-
ass or permit harassment cannot justify interference with 
academics’ and students’ lawful free speech, then what 
other duties might provide the required justification?

The signatories were told by way of reply that the Uni-
versities has its ‘duties’, and that’s that. It certainly does 
have its duties, of course – to prevent slips and trips in hall-
ways, for instance, or to safeguard personal data, avoid 
the use of asbestos etc. – but we are left none the wiser 
as to which of its specific duties require it, e.g., to censor 
junior academics who dare to communicate their expert 
knowledge.

As this question remains open, it is worth speculating 
what mystery duties Council might have had in mind . 

There are criminal law prohibitions (and correlative 
duties) regarding public order – for instance, one must 
not cause alarm, harassment or distress, nor incite racial 
hatred. However these are very unlikely to be the mystery 
duties we seek. They will apply only very rarely, if ever, at 
the University of Oxford, and in any case, the Harassment 
Policy prohibits speech that ‘has the effect of creating an 
offensive atmosphere’ – i.e. conduct that falls far short of 
any public order offence.

Could it be instead that the University believes that it 
must protect academics and students from offence and 
harm (even of the wholly legal sort) because of its duty of 
care – that is, its duty to prevent harm that is foreseeable, 
and avoidable through reasonable measures? There may 
be something in this – the duty to secure lawful free speech 
obviously does not and should not override the duty to 
prevent serious and avoidable (and wrongful) psycho-
logical injury. 

Even if this is the mystery duty on which the University 
relies, it will only take it so far. In a recent case against 
the University of Bristol, it was held by the judge that a 
university’s duty to prevent harm to students arising from 
speech is very slender indeed.8 Therefore, if the aim of the 
Harassment Policy is to ensure the University complies 
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with its duty of care, the policy is wildly disproportionate 
to that legitimate aim.

In addition to those unspecified ‘duties’, Council in its 
reply also cited ‘other obligations under the Convention.’ 
The other obligations under the European Convention 
on Human Rights are indeed always relevant because the 
Article 10 right to freedom of expression is a qualified 
right. That means it must be balanced against competing 
Convention rights, and particularly the Article 8 rights to 
reputation and personal autonomy.

Again, however, Council’s Reply simply talks past the 
Question. The detailed note appended to the Question 
had pointed out that other relevant obligations under the 
Convention cannot override the protection of academic 
and political speech (except in extreme cases), because the 
law protects such speech so strongly. Were it clear that 
certain obligations and duties justify the provisions of 
the Harassment Policy, there would have been no need 
to ask the Question. That much is, however, not clear at 
all – indeed, it remains unclear and the Question remains 
unanswered.

A similar problem bedevils the fourth paragraph of the 
Reply:

 
‘The University’s policies reflect its at times conflicting obliga-
tions.’
 
This disregards entirely the fact that the law largely ob-

viates such conflicts by prioritising academic and political 
speech in all but the most extreme cases. Free speech and 
academic freedom may give rise to a conflict of values for 
the University, but that is beside the point – the University 
must obey the law over and above its values. The relevant 
question is: in light of the law’s demand that such conflicts 
be resolved by prioritising academic freedom and free 
speech, how does the University legally justify its policy of 
prioritising the prevention of offence above protection of 
academic freedom?  Answer came there none.

Paragraph four goes on:
 
‘The University’s policies reflect its at times conflicting obliga-
tions by … distinguishing between the freedom to explore and 
express ideas and the manner in which such ideas are expressed’

 This is simply baseless. The law protects both the con-
tent and form of speech, and it expressly protects ‘strong 
and harsh’ academic speech.9 There are circumstances 
where the tone of impugned speech can be relevant to the 
question of whether or not such speech is protected in law, 
but they are limited, whereas the Harassment Policy pro-
poses to police and sanction a vast range of speech. The 
purported distinction between protected speech on the 
one hand and, on the other, ‘improperly’ expressed speech 
that may be lawfully suppressed is fictitious, and cannot 
provide a legal basis for the University’s policies.

The Question was an opportunity for the University to 
vindicate its position by setting out clearly those elusive 
legal grounds on which its policies can be justified. Its fail-
ure to do so must give rise to the inference that it has failed 
to identify such grounds because they do not exist. The 
outcome is that the University now holds, publicly and on 
record, that any speech that ‘has the effect of creating an 
offensive atmosphere’ is not protected by law and can be 
suppressed without legal consequences. This is an unten-
able position, and should not be allowed to stand.

Conclusion

Creating fair and lawful policies and procedures for safe-
guarding academic freedom need not be difficult.  Much 
could be achieved by adopting the following basic princi-
ple – in any disciplinary case, presume that the impugned 
speech is lawful, unless evidence of unlawful or destruc-
tive conduct provides the necessary (and exceptional) 
legal grounds to rebut that presumption.

Administrators who must reconcile the University’s 
principles with its resources should consider that toler-
ance costs nothing. A live-and-let-live approach to speech 
is likely to prove much less costly than long and often 
shockingly laborious disciplinary procedures. The easily 
offended will of course object – and in turn it will cost 
nothing, beyond moral courage, simply to ignore them.

‘Cancellation’ is rapidly spreading within British uni-
versities: the group ‘Academics for Academic Freedom’ 
has been listing academics, speakers and university mem-
bers who have endured some form of cancellation since 
2005; 146 in total, 78% of them since 2017. Equally chill-
ing is the finding by Dr Tena Prelec that two thirds of social 
sciences faculty members in her recent survey admit to 
self-censoring.10

This should cause alarm, along with a realisation that 
the unsuspecting academic minding his or her own busi-
ness might be ‘cancelled’ next. Our organisation the Free 
Speech Union, which has provided support and assistance 
to the signatories to the Question, deals with a large vol-
ume of university cases. The oft-repeated claim that cam-
pus intolerance is a figment of the right-wing imagination 
is, sadly, unserious. The problem is real, and we are taking 
an increasingly robust approach to combat it.

The backdrop to the Question to Congregation is, of 
course, the Higher Education (Freedom of Speech) Bill, 
which recently returned to the House of Commons for 
report stage. When it becomes law, it will impose stronger 
duties to protect academic freedom of speech, with liabil-
ity in damages for failure to do so. The University needs 
to get this right. More than that – it needs to lead the way.

The Question and Reply must remain unfinished  
business. If you wish academic freedom to continue to thrive 
at this ancient institution, we urge you to take up the matter. 
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